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Driven by technical advances in 
electronic music production, an 
increasing amount of popular 

music lacks several traditional markers 
that courts use to determine whether one 
song is “substantially similar” to another: 
melody, harmony, rhythm, and lyrics.

Instead, the creativity inherent in 
electronic music centers on the “tex-
ture” of the sound being produced. But 
can a sound texture be protected by 
copyright? This article provides a road 
map for lawyers and judges alike to 
navigate substantial similarity in non-
traditional forms of music, with a par-
ticular focus on electronic music.

The Traditional Framework

To establish copyright infringement, 
a plaintiff must demonstrate access to, 

and copying of, the elements of the 
work that are original.1 When a court 
compares works with both protectible 
and unprotectible elements, the court’s 
inspection will be “more discerning,” 
and the court will ask “whether the 
protectible elements, standing alone, 
are substantially similar.”2

The ground rules for evaluating sub-

stantial similarity in traditional music 
are familiar. From Bach through Britney 
Spears, Western musical compositions 
traditionally embodied a limited set of 
features. As Nimmer on Copyright put 
it: “It has been said that a musical work 
consists of rhythm, harmony and mel-
ody—and that the requisite creativity 
must adhere in one of these three.”3 
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Courts expanding beyond that limited 
ambit do so rarely and tentatively, and 
focus on traditional elements of musical 
composition: “melody, motifs, melod-
ic contours, tonality, pitch emphasis, 
bass line, tempo, generic style, rhythm, 
ornamentation, harmony and lyrics.”4 
Courts will also examine combinations 
of these elements: the same melody 
line in the same rhythm,5 or a similar 
melody with similar words.6

Not all of those elements are neces-
sarily copyrightable. Unprotectible 
aspects of a song include a common 
motif in the particular idiom,7 a clichéd 
lyric or a simplistic melodic line,8 or a 
common key signature and rhythm.9

The commonality of many songs 
follows from the structure of Western 
music. There are only 12 notes in a 
chromatic scale (i.e., each note on a 
piano, which repeat every 12 notes).10 
As a result, there are only 12 major and 
12 minor keys, and a limited number 
of possible melodies or chord progres-
sions within each key. Thus, most West-
ern songs have used “tonal-functional 
harmony at their core, and have a tra-
ditional songlike melody.”11 Courts are 
“mindful of the limited number of notes 
and chords available to composers and 
the resulting fact that common themes 
frequently reappear in various compo-
sitions, especially in popular music.”12 
The limited nature of traditional West-
ern music (particularly commercially-
oriented music) thus favors the party 
seeking to copy it.

How Electronic Music Differs

While much electronically produced 
music contains traditional elements of 
music, an increasing (and increasingly 
popular) amount uses those elements 
sparingly, or not at all. Yet only the 
stodgiest would deny that it is music, 
or that electronic music is a “work of 
authorship” under the Copyright Act.13 
Indeed, courts have made this same 

point about music in other styles. “For 
the uninitiated, much of rock music 
sounds the same, and a hasty com-
parison…could result in a finding of 
superficial similarity.”14

The Copyright Act does not define 
“music.” At base, music is simply a col-
lection of sound waves arranged in a 
particular manner. When an object 
is vibrated, that vibration displaces 
molecules, which produces sound. 
The molecules travel in waves, until 
the energy created by the vibration dis-
sipates.15 The sound takes a particular 
waveform, depending on its volume, 

frequency (i.e., pitch), and timbre (i.e., 
the character of the sound). Differing 
timbres are critical to music: Such dif-
ferences allow a listener to distinguish 
between a violin and a trumpet playing 
the exact same pitch.16

After several hundred years of music 
made by a limited set of instruments, 
any sound can now be created with 
little more than a laptop and software. 
Modern electronic synthesizers can 
manipulate waveforms to recreate 
traditional instruments, alter them, or 
create virtually any other kind of sound 
wave imaginable. The waveforms can 
take on other characteristics as well, 
depending on their amplitudes, fre-
quency, phase, and other features, all of 
which combine to make the particular 
soundwave that a listener hears.17 The 
versatility of music software is such 
that a modern-day musician can apply 
a multitude of different types of effects 
(chorus, reverb, delay, compression, 
distortion, modulation, etc.) to existing 

sounds, and in the process create an 
entirely new sound.

Not all synthesized sounds are origi-
nal, but even unoriginal sounds can 
be adapted into original works. Music 
production software comes with a 
wide array of pre-created, license-
free “sample” sounds. Electronic 
musicians often mix and match these 
samples, or combine them with other 
sounds, to create original musical 
compositions.18 They may also alter 
the samples significantly so as to cre-
ate entirely new sounds, also forming 
original musical compositions.

A composition that results from such 
a creative endeavor may not have the 
traditional elements of melody, har-
mony, chord progressions, or lyrics. 
But it represents a creative effort, the 
likes of which the Copyright Act is 
designed to protect. A court attuned 
only to the traditional elements of 
music may miss what makes electronic 
music protectible.

Towards a New Framework

Successful prosecution or defense 
of an electronic music copyright case 
depends on understanding electronic 
music—both its method of creation 
and the commonly used expressions 
of the genre.

Plaintiffs must be aware of the char-
acteristics comprising electronic music 
beyond the traditional markers: syn-
thesizer settings and combinations; 
timbre; tonality; rhythmic disruptions; 
and other computerized effects.

Defendants should consider the 
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common or unoriginal elements of the 
music. Most producers use one of a 
limited number of digital audio worksta-
tions or commercially-available sound 
sets.19 As a result, many sounds used 
in modern electronic music contain (or 
simply are) those “presets.” Two songs 
may sound similar, but only because 
their creators used the same unoriginal 
license-free presets, or a similar method 
of creating the song.20

Both sides should encourage their 
clients to articulate the creative pro-
cess behind their respective work, the 
legal relevance of which even the artist 
may not fully appreciate. The creative 
process in electronic music is not just 
knob-twiddling or pressing computer 
buttons. The computer is a musical 
instrument, and the process of com-
posing can be used to explain why the 
resulting composition is protectible.

Particularly given the “newness” of 
electronic music, artists should exer-
cise diligence in protecting their copy-
rights. After all, someone was the first 
person to chant “it’s your birthday” 
in a hip-hop song, and someone was 
the second. Once the hundredth per-
son uses it, it is an unprotectible part 
of the idiom,21 but the second person 
was arguably violating a copyright that 
could have been protected by the first. 
Authors of original electronic music 
should protect and enforce their copy-
rights before their work becomes an 
unprotectible cliché.

Courts, for their part, must be willing 
to consider non-traditional elements 
of music beyond melody and rhythm, 
particularly when it comes to expert 
assistance. Courts analyzing substan-
tial similarity frequently hear experts 
in musicology and score analysis 
explain similarities in the written rep-
resentation of the musical work. But 
problems abound in analyzing sound 
through written means.22 Traditional 
music has a traditional notation, with 

agreed-upon symbologies. Most elec-
tronic music cannot be written out like 
the score for a Beethoven sonata, as 
there is no agreed way to represent tim-
bre in writing. Thus, an expert might be 
called on to examine not sheet music, 
but instead the method of producing 
the sounds in the piece, or even the 
actual waveforms.

Courts also should allow a greater 
tolerance for experts outside the tradi-
tionally qualified senior professor with 
a long list of publications, professional 
accomplishments, and experience with 
expert testimony. While there are pro-
fessors who teach modern electronic 
music, the phenomenon is new enough 
that there are relatively fewer senior 
academics. Some courts have recog-

nized the necessity of practical experi-
ence in a particular style. One district 
court considering two rap songs accept-
ed as an expert an ethnomusicologist, 
rather than a more traditional professor 
of composition or music theory.23 That 
expert, however, was also a full profes-
sor at the University of Toronto Faculty 
of Music, trained in musical analysis 
and transcription, and had previously 
served as an expert witness in music 
copyright cases—so not much of a 
stretch.24

The Daubert standard25 and Feder-
al Rule of Evidence 702 need not be 
relaxed, just reconsidered. The world’s 
foremost expert to analyze synthesized 
sounds for similarity may not be a ten-
ured professor in a prestigious music 
department, but instead a 28-year old 

DJ or producer who may not be able 
to read sheet music. Courts should be 
cautious not to disqualify experts for a 
lack of academic status or publications. 
Practical expertise in the field is key.

Conclusion

It is a cliché that parents believe 
the music that their teenagers enjoy 
to be “just noise.” Certainly, music 
that avoids centuries of fundamental 
composition techniques may well be 
mistaken as such. But courts should not 
dismiss the creativity inherent in these 
works, particularly when, as several 
circuit courts have noted, substantial 
similarity analysis takes into account 
the particular audience for whom the 
work is intended.26

Senior lawyers and judges, perhaps 
not the target audience for electronic 
music, might not immediately appre-
ciate its original, and protectible, 
elements. But a particular composi-
tion should not be unprotectible just 
because it does not conform to the 
typical guideposts for assessing sub-
stantial similarity.

Courts examining only traditional ele-
ments such as melody, harmony, chord 
progressions, and lyrics in evaluating 
the substantial similarity of electronic 
music compositions could potentially 
undermine this thriving area of the 
musical arts. At best, courts would 
find no substantial similarity between 
two electronic compositions, because 
both lack any traditional elements to 
compare, and at worst, courts may 
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find no protectible elements at all. As 
a result, electronic music would be 
easier to copy, and more difficult to 
protect, undermining the fundamental, 
constitutional purpose of copyright law.

It is therefore incumbent upon courts 
and scholars alike, when analyzing 
and comparing modern-day music, to 
depart from traditional comparisons 
of melodies and lyrics largely absent 
in electronic music, and instead focus 
on elements such as timbre and tex-
ture that make this evolving musical 
art original and protectible.
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